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PRIVATE PROPERTY IN MARITIME WAR. 

THE war between Russia and Japan, happily now ended, 
has brought forward again in the field of diplomacy 
and in that of political theory a very important ques- 
tion of international law, and one that has been much discussed 
by the foreign offices of Europe and especially by the depart- 
ment of state at Washington — the question of the inviolability 
of private property in maritime warfare. During the recent 
conflict in the Far East acts of confiscation at sea have been 
very numerous, and not infrequently they have been contrary 
to the generally recognized principles of modern law. It is 
therefore of the greatest interest to all nations, without excep- 
tion, to affirm anew the principles which have been disregarded 
and to secure their future recognition. It is especially to the 
government of the United States that the attention of conti- 
nental statesmen and publicists is turned at this juncture, be- 
cause after the outbreak of hostilities between Russia and 
Japan the Congress at Washington, by a joint resolution which 
was approved by the president April 28, 1904, expressed the 
desire that private property at sea, not contraband of war, 
should be declared inviolable ; nor was this the first occasion on 
which the United States addressed itself to the great powers in 
behalf of a reform in the laws of commercial and maritime 
neutrality. The American invitation will not fail to find 
acceptance on the part of Italy ; for in that country the princi- 
ple of the exemption of enemies' private property from seizure 
at sea has enjoyed general approval ever since the International 
Maritime Law Congress at Naples, which was opened June 30, 
1 87 1 , after the Franco-German war ; and even before that date 
the principle had found recognition in the treaty between the 
United States and Italy, signed on February 26 of the same 
year. In consequence of the events in the Far East, the history 
of this principle and its theoretical justification have again be- 
come matters of present interest, and their discussion has again 
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become urgent The desire expressed by the American Con- 
gress ought very soon to be taken under consideration by the 
governments of all the other nations. 

In land warfare the principle of the inviolability of private 
property of the enemy is generally recognized, but in maritime 
warfare the right of prize — a tradition of barbarous times — is 
still enforced." There is no sovereignty on the seas ; and the 
capture of merchant vessels belonging to enemies, of their 
cargoes and very often even of their crews, is still classed 
among the admissible measures of war. The hostilities be- 
tween Russia and Japan afforded numerous examples of such 
proceedings, and in some cases capture was even replaced by 
the sinking of merchant ships. The contrast between the 
principles which govern war on land and at sea has become 
even more illogical since the practice has been established of 
granting to the enemy's ships that are in port at the outbreak 
of hostilities free departure and exemption from capture for a 
limited term." 

It must be admitted that war at sea and war on land are 
governed by diametrically opposite rules. On land the theory 
that war is a relation between two states is really accepted, and 
in consequence it is recognized that private property must be 
respected. If then there is a difference between the two kinds 
of war, on what rational and juristic principle is it based ? This 
question was raised long ago and has been fully debated in the 
scientific field. Science has proclaimed the principle of the 
inviolability of private property. This principle, however, still 
requires the sanction of treaties to make it practically opera- 
tive. Will the United States continue to serve the cause of 
civilization by taking a further initiative in this direction? 

The vicissitudes through which private property at sea has 
passed at different historical periods bring out more clearly 

* Calvo, Droit international, vol. iii, p. 247. 

2 See, for example, the French declaration of March 27 and the British order in 
council of March 29, 1854, by which, at the outbreak of the Crimean war, Russian 
merchant ships were allowed six weeks in which to depart, and were also permitted 
to proceed to their respective destinations. See 46 British and Foreign State Papers, 
39, 242. Similar decrees have since been issued by other powers on the outbreak of 
war. 
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than any a priori reasoning the philosophical and rational side 
of the question, and enable us at the same time to formulate 
the limitations which science itself, in certain well settled cases, 
must recognize as applicable to the principle of inviolability. 
A historical review will also most effectively refute the adverse 
theories, according to which the great sea powers ought to con- 
sider any prospect of reform, even the most justifiable, as pre- 
judicial to their interests and to their existence. 



In the ancient world persons and things were equally exposed 
to the hazards of war on land and at sea. In either case the 
object was the same — conquest, spoliation and subjection of 
countries and individuals.' This ancient theory of war is re- 
cognized by many modern writers as still substantially true. 
In their opinion it still exists in principle, although it has been 
attenuated by sentiments of humanity. In reality this theory 
sprang from the fact that, in those remote times, war on land 
and at sea was a true bellum omnium contra omnes. The indi- 
vidual was absorbed by the state. 

It is impossible not to recognize the truth of Bluntschli's re- 
mark, that the admirable political sense and legal spirit of the 
Romans in a measure regularized war and in many respects 
softened its rigors ; but the opinion of some writers, that the 
right of neutrals was already respected in the ancient world, 
seems to be merely a bold hypothesis. This opinion is quite 
irreconcilable with the lack of any rules regarding war at sea 
and with the fact that piracy was everywhere practised. The 
ancient authors furnish no basis for such a theory. 

II. 

With the year 470 of the Christian era begins a second and 
long historical period which extends to the close of the fifteenth 
century. The existence of an immense empire which included 
all the civilized world had been fatal to the development of 
international law ; it rendered such a system unnecessary. The 

1 Bluntschli, Das Beuterecbt im Krieg, und das Scebeuterecht insbesondere. 
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establishment of numerous independent states, after the invasion 
of the barbarians and under the influence of Christianity, seemed 
on the contrary favorable to the development of such a law and 
to the civilization of warfare But to all advances in the law of 
war, corresponding to those made in the law of peace, feudal- 
ism was obstinately opposed. It placed such obstacles in the 
way of the extension of international relations that the move- 
ment in this direction attained real success only when feudalism 
itself began to decline. It was in this latter period that prize 
courts were established, and that privateering made its appear- 
ance as a separate and distinct institution, side by side with the 
older institutions of piracy and of private war which it was 
destined to displace. 

When the question of the right of neutrals was first raised, a 
long step was taken towards the civilization of maritime warfare. 
From that moment we may date the birth of the movement out 
of which has been evolved the principle of the inviolability of 
the enemy's private property. 

In the Consulates maris, * in which the maritime customs of 
the middle ages are recorded, this evolution is clearly repro- 
duced. In this compilation no question is raised as regards the 
ships and the merchandise of the enemy. In chapter 231 it is 
said that it is unnecessary to speak of these, because "every one 
is sufficiently informed to know what is to be done with them." 
On the other hand there is discussion regarding "neutral mer- 
chandise on board of an enemy ship" (chapter 274). Accord- 
ing to the Consulates enemy goods are always confiscated even 
when they are being transported under a neutral flag, while 
neutral goods are respected even on board of an enemy ship. 

It was in this period that the institution of privateering be- 
came fully developed. It owed its origin to private war at 
sea, which still existed in the middle ages. The law was obliged 
to admit private conduct of maritime war, * for neither joint 

1 This collection of maritime customs, which comes to us apparently from Barce- 
lona, cannot be older than the twelfth century, nor can it have been compiled at any 
later period than the first half of the fourteenth century. Cf. Pardessus, Collection 
des lois maritimes, and Schupfer, Manuale di storia del diritto italiano. 

1 The statutes of the twelfth and thirteenth centuries permitted all persons who 
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voyages nor private expeditions of merchants — who themselves 
were in no wise backward in plundering their fellow-citizens — 
were strong enough to combat this scourge of the seas. As 
the governments had as yet no regular naval forces with which 
to conduct war at sea and destroy their enemies' commerce, 
they had recourse to private shipowners. The latter, desirous 
of booty, were glad to arm their vessels and prey on the enemy. 
At the outset privateering was controlled by no authority nor 
subjected to any restraining rules ; the laws in fact drew no 
distinction between privateers and pirates. ' Soon, however, 
the maritime cities undertook to impose limitations upon the 
new scourge, either by reciprocal agreements or by direct 
regulation of privateering. Pisa and Aries bound themselves 
in 1 22 1 by a treaty. 2 Pisa again by its Breve curiae maris in 
1 298 compelled privateers to ask for letters-patent and to de- 
posit money as security. 3 Towards the end of the fourteenth 
century, in the kingdom of the Two Sicilies, we find privateers 
forming a corporation and having at their head an admiral. In 
France, in 1373, Charles V established a tribunal having juris- 
diction over prizes, at the head of which was an admiral who 
issued letters de marque. In England, in the reign of Henry V 
an act of Parliament (1414) declared that every privateer 
should bring its prizes into an English port and give notice to 
the conservator of the peace. 4 At the end of the fifteenth cen- 
tury the law of maritime war permitted the captor of an enemy 
merchant vessel to make prisoners not only of the sailors but 
also of any subjects of the hostile state who were found on 
board. In like manner harmless passengers on a neutral ship 
were subject to capture and imprisonment if they were identi- 

deemed themselves wronged by an inhabitant of another country "currere supra 
malefactorem, donee plenarie fuerit emendatum." In such cases the magistrates ad- 
mitted the confiscation of the goods of the offender's fellow citizens also. Par- 
dessus, op. cit., vol. ii, introduction, c. xxi. 

1 The comprehensive formula was : "Piratae praedones, corsarii qui piraticam exer- 
cent." Cauchy, op. cit., vol. i, p. 334. 

2 Muratori, Antiquitates italicae medii aevi, vol. iv, col. 398. 

3 Pardessus, op. cit., vol. iv. p. 586. 

* 2 Henry V, c. 6, cited in Twiss, Law of Nations, War, 377. 
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fied as subjects of the hostile state. And since it was conceded 
in treaties that the hostile character of a ship exposed all mer- 
chandise on board to confiscation, it was inferred that subjects 
of friendly powers might be taken prisoners if found on an 
enemy ship. 

III. 

During a third period, extending from the beginning of the 
sixteenth century to the end of the eighteenth, serious inroads 
were made on the rules of the Consulates maris. New severi- 
ties, the justification for which has been sought in vain, placed 
the property of enemies in a maritime war in an even worse 
position. France, in its ordinances of 1532, 1543 and 1584, 
applied the principle that the hostile flag exposed the merchan 
dise to confiscation. And just as neutral goods on board an 
enemy ship were declared to be good prize, so conversely it 
was recognized that a neutral ship carrying enemy goods was 
subject to confiscation.' In a "declaration" of 1650 an at- 
tempt was made to return to the rules of the Consulates as re- 
garded neutral goods ; but since, under this declaration, " the 
flag does not cover the goods unless such an agreement has 
been made in treaties," the progressive position taken by the 
French legislator was destined to remain almost valueless. 
Under Louis XVI a step was taken backwards. The ordinance 
of 1 68 1 re-established the rule that an enemy ship made enemy 
goods, and that enemy goods made an enemy ship. And after 
it had been declared, in 1704, that all goods of hostile manufac- 
ture were good prize, it was decided in 1 705 that the neutral 
should bear all the costs of the judicial proceedings, " however 
little ground there may have been for the capture of a neutral 
ship by a privateer." 

Better tendencies were displayed in the reigns of Louis XV 
and Louis XVI. During the war of the Austrian Succession 
Louis XV, in a "regulation" of October 21, 1744, returned to 

1 Sir Leoline Jenkins doubted whether these ordinances were ever actually enforced 
by the French prize tribunals, and produced evidence that they were issued only m 
terrorem to put an end to neutral disguises of enemy property. Wynne's Life of 
Jenkins, vol. it. p. 720. 
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the old rules of the Consulates, for while the confiscation of 
enemy goods in a neutral ship was maintained, it was declared 
that the ship should be restored. Louis XVI went a step 
further; in his regulation of October 21, 1798 (article 1), 
he admitted that the neutral flag might make hostile goods 
neutral. Unhappily the converse proposition was also ac- 
cepted, that the hostile flag made the neutral cargo hostile. 

As regards treaties, the law which they contained was var- 
iable. An agreement between Henry V and the Sultan 
Ahmed I, in 1604, laid down the rule that the flag covered the 
goods. The same stipulation appeared in the treaties of the 
Pyrenees, of Ryswick and of Utrecht, and in several other treat- 
ies concluded between France, England and Holland. 

England, as is shown by the orders in council of 1625 and 
1626, admitted in theory the principles of the Consulates, but 
departed from them in practice. England did much more ; it 
adopted various measures to paralyze the commerce of its ene- 
mies, and during the Seven Years' war (1756-1763) it confis- 
cated Dutch ships trading with the French colonies, on the 
ground that the licenses which France granted to them for that 
purpose made them " French by adoption," and it prevented 
foreign vessels from engaging in the coast trade along the 
shores of the states with which it was at war. 

The maritime cities of Italy continued in general to follow 
the Consulates. Goods found on an enemy ship were always 
regarded as enemy goods unless the contrary was proved. 

IV. 

At the end of the eighteenth century maritime law entered 
upon a new period of development. The declaration by which, 
in 1780, Russia laid the foundation of the " armed neutrality," 
should be regarded as a monument of liberality and of political 
sagacity. This declaration, to which all the principal powers 
of Europe except England announced their adhesion as bellig- 
erents or as neutrals, and which compelled England to moder- 
ate the activity of its privateers, marks one of the most import- 
ant steps in the history of international law. Nothing was left 
equivocal or uncertain as regarded the position of neutrals. 
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Neutral freedom of trade with belligerents, definitions of contra- 
band and blockade, these were advances on the road which 
leads to the respecting of the private property of enemies. 

More remarkable progress was to follow. The treaty of 
friendship and of commerce which was concluded September 
10, 1785, between the United States and Prussia, is for our pur- 
pose of the first importance, for it contains the principle of the 
inviolability of the private property of enemies in maritime war- 
fare. Until that moment that principle had appeared only in 
connection with the matter of neutrality, being asserted only as 
regarded hostile property on a neutral ship ; now at last it was 
set forth specifically, in such manner that our historical inquiry 
may henceforth be confined to this principle exclusively. 

In 1792, M. de Kersaint, deputy from Paris, introduced in 
the Assembly a bill looking to the abolition of privateering and 
the recognition of the exemption of private property from cap- 
ture at sea. The Assembly, however, voted in favor of a meas- 
ure proposed by Pergnaud, inviting the powers to enter into 
agreements in accordance with the principles set forth by 
M. de Kersaint. The United States, Hamburg and the Han- 
seatic towns announced their unreserved adhesion ; no other 
state made any answer. The bitter conflict which broke out a 
little later gave, however, the most decided negative to the 
principles which the French Assembly had endeavored to pro- 
claim. In France itself, and to a still greater degree in Eng- 
land, the excesses of the past were renewed. Some check had 
to be interposed, and the convention of armed neutrality to 
which Russia, Prussia, Denmark and Sweden gave adhesion, 
constituted such a check. 

The war between France and England at the beginning of 
the nineteenth century inflicted serious blows upon neutral 
commerce ; the British system of blockade and France's con- 
tinental system pushed it to the verge of ruin. Several orders 
in council, in 1806 and 1807, laid down hard and very unjust 
rules regarding blockade and the coast-trade. To these rules 
the Milan decree of 1807 was a fit pendant. In this document 
it was declared that any ship which had submitted to search by 
an English war vessel, or had consented to a voyage to Eng- 
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land, or had paid any duty to the English government, was 
ipso facto denationalized, and was to be deemed good prize. 

In the period between the Congress of Vienna and the Cri- 
mean war real advances are to be noted. During the French 
expedition into Spain in 1823, France refused to authorize the 
arming of privateers in its ports. Spain, however, saw fit to 
adopt a different course. 

Until the middle of the last century, accordingly, enemy 
property on an enemy ship was still viewed as good prize ; but 
in the law laid down in treaties and in the actual conduct of 
war were to be found exceptions and an increasing tendency to 
consider private property inviolable. 



The declaration of the Congress of Paris, April 16, 1856, 
marks a great step forward in the development of international 
law. This declaration was signed or adhered to by forty-two 
states. In it, as is well known, the following principles were 
proclaimed : 

(1) Privateering is and remains abolished. 

(2) The neutral flag covers enemy goods, except contraband 
of war. 

(3) Neutral goods, except contraband of war, are not sub- 
ject to capture under the enemy flag. 

(4) A blockade, to be binding, must be effective, i. e. it 
must be maintained by a force sufficient really to forbid access 
to the blockaded coast. 

It is equally well known that Mexico, Spain and the United 
States did not give their adhesion to this declaration. Their 
refusal, however, was based on different grounds. The two 
states first mentioned declined to agree to the abolition of 
privateering ; the United States, however, offered to renounce 
privateering, if the powers would go further and exempt 
private property altogether from capture, except in the cases 
of contraband and blockade. This proposal the United States 
afterwards withdrew. Even in England, where the government 
had not pronounced itself on the proposal, many chambers of 
commerce, and numerous writers and eminent statesmen, 



No. 4] PRIVATE PROPERTY IN MARITIME WAR 705 

among whom were Cobden and Lord Palmerston, did justice 
to the new ideas and made special appeals in their favor to 
public opinion. Even in the House of Commons attempts 
were made to show the propriety of abolishing the right of 
capture. 

On the continent the agitation was more energetic. At 
Bremen, December 2, 1859, three hundred merchants passed 
resolutions favoring the inviolability of private property in 
time of war. Many chambers of commerce in France, Ger- 
many, England and Sweden sent notice of their acceptance of 
the Bremen resolutions. 

The old law of prize was applied in 1864, during the war 
between Denmark and the German powers. But by article 1 3 
of the treaty of peace of October 30, 1864, these states agreed 
to restore the ships they had captured or to pay their value. 
This agreement, as Bluntschli affirms, implied a recognition of 
the rule that private property ought to be respected even in 
war at sea. Already before this, in article 3 of the peace of 
Zurich, November 10, 1859, France had returned the ships 
captured from Austria and not yet disposed of by the prize 
courts. Similarly in 1 865 France returned to their owners the 
captured Mexican ships. 1 

The first war in which the principle of the inviolability of 
private property was applied was that of 1 866 between Italy 
and Austria. Chief credit for this belongs to Italy, which had 
only to put into execution articles 211 and 212 of its code for 
the merchant marine ; for these articles established on the basis 
of reciprocity the exemption of the private property of enemies 
from capture at sea, except in the cases of contraband and of 
blockade. This state of things led the other belligerents, 
Prussia and Austria, reciprocally to bind themselves to show 
equal respect to private property. This action would doubt- 
less have constituted an authoritative precedent if the three 
states then at war had been the three leading sea powers. At 
the same time their example was destined to exercise a favor- 
able influence by virtue of their position as powers of the first 
rank. 

'Decree of March 29, 1865, art. i. 
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The circumstance that Italy demanded as condition prece- 
dent a declaration of reciprocity on the part of its enemy possi- 
bly lessened in some degree the general approval with which 
the innovation was received. It must be remembered, how- 
ever, that even with this reservation the Italian law in question 
constituted a remarkable step forward. Moreover, reforms 
must always be adapted to the environment. It would hardly 
be practicable for a state involved in a war at sea to abstain 
from attacking its enemy's private property when it possessed 
the power of making such an attack effective and when the 
enemy was already attacking the private property of its own 
citizens. 

The principle of inviolability continued to be discussed 
everywhere, and the idea gained ground that the rules estab- 
lished by the Congress of Paris in 1856 were no longer ade- 
quate. In England, where the agitation was most widely 
extended, the chambers of commerce of Birmingham and of 
Bradford formulated in 1866 a proposal for the exemption of 
private property from capture ; but this proposal, when sub- 
mitted to the House of Commons, failed to secure the support 
of the majority. In France the movement had no better fort- 
une ; a motion laid before the Corps Legislatif, April 1 1 , 1 866, 
was not brought to a vote. In the North German Reichstag 
also a motion was made, April 8, 1868, requesting the federal 
chancellor to take advantage of the friendly relations existing 
with the foreign powers, and to treat with them to the end that 
" the freedom of private property at sea in time of war should 
be raised to the rank of a principle recognized by international 
law." This proposal was adopted without a dissenting voice, 
but its adoption led to no visible results. That maritime law 
and practice were still unchanged became evident when war 
broke out in 1870. Inasmuch as the Emperor Napoleon did 
not renounce the right of capturing German ships the German 
government found itself forced to take similar measures in re- 
prisal. In the treaty of peace in 1871, it was agreed that the 
captures already approved by the French prize courts should 
hold good, but that the ships not yet condemned by the courts 
should be returned. 
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The principle of inviolability had thus made remarkable 
progress. France had shown itself in favor of this reform ; 
Italy, Austria and Prussia had adopted it in their most recent 
wars ; the United States had carried on an active diplomatic 
campaign for its recognition and had incorporated it in a treaty 
with Italy. The war between Spain and the United States was 
carried on by two nations which had not given their adhesion 
— although for opposite reasons — to the declaration of the 
Congress of Paris (1856), but neither power resorted to priva- 
teering. Both, however, exercised, subject to the rule that 
free ships make free goods, the right to capture the enemy's 
private property. In the recent conflict between Russia and 
Japan the inviolability of the enemy's private property was not 
recognized. It is quite clear, however, that neither the result 
of this war nor that of the American-Spanish war was in any 
wise affected by the number of merchant vessels that were 
sunk or captured. And experience has shown that this sur- 
vival of barbarous times, besides being unjust, is equally injuri- 
ous to those who adopt it and to those who are exposed to its 
operation. 

VI. 

After this summary of the history of the question, I enter the 
field of law. 

In the reciprocal relations of modern societies peace has now 
become the normal state of affairs. To war, the ultima ratio, 
resort is had only when contentions between states are incapable 
of amicable adjustment. The ground gained in modern times 
by international law and the triumphant progress of the idea of 
arbitration has made the casus belli a much rarer thing in our 
day than formerly. But since in war each state employs its 
force to impose upon its adversary its view of the situation, it 
is found to be logical and reasonable that force should be em- 
ployed only against force, i. e. against the hostile state and not 
primarily or chiefly against the private citizens of that state. 
Before this theory was formulated by Rousseau and developed 
by Portalis, * it was set forth by Giustino Gentili, in a work pub- 

1 Cf. also, on this point, Bluntschli and Gessner. 
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lished in 1690, entitled Dissertatio de eo quod in bello licet. The 
theory is now accepted by the great majority of writers — by the 
majority even of those who oppose the exemption of private 
property from capture at sea. According to the doctrine of 
the ancient law, the declaration of war made all the citizens of 
the one state enemies of all the citizens of the other. This 
view is now generally rejected, and no writer would dare to as- 
sert it in the cruel words in which it was summed up by Vattel. * 

Coming now directly to the subject in hand, the question 
which concerns us is to be formulated as follows : Is it possible 
to reconcile, from any juristic point of view, the existing theory 
of war with the right of confiscation which is still enforced in 
warfare at sea ? To me the contradiction seems so obvious that 
any reconciliation is at least difficult. To say that war is the 
affair of the belligerent states means that the rights of peaceable 
individuals ought to be inviolable, and that not only should 
their persons be exempted from any ill-treatment or violence 
but their property rights also, which are an emanation of their 
personality, should be respected. 

Only such acts of war, then, should be permitted as the 
necessities of war require. These necessities, as Pinheiro Fer- 
reira correctly observes, may lead a belligerent to disturb in- 
directly persons belonging to the hostile state or the property 
of such persons ; but it cannot be said that there is in such 
cases any real violation of the rights of private persons, for 
accidents which are the indirect although inevitable consequence 
of the exercise of a right can not be regarded as infractions 
of law. * 

It has been said that war is indeed a relation between one 
state and another, but that the state is not an abstract entity, 
but a real and concrete individuality which includes within 
itself all the other individualities. In reducing war to a duel 
between the armed forces and in attempting to establish abso- 
lute respect for the property and trade of the enemy, the citi- 
zens and their goods are treated as strangers to their own state, 

1 Vattel, Le droit des gens (Paris 1863), vol. iii, p. 37, note. 

' Masse, Le droit commun dans ses rapports avec le droit des gens, vol. i, p. 125. 
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the private personality is separated from the public personality 
and the wealth of the individuals from the social wealth — a dis- 
tinction which can be drawn only in the field of national law. 
Moreover all this would lead citizens to be indifferent to the 
fate of their country. 

It is of course true that a state is composed of individual 
forces and that all its power and authority are derived from them ; 
but it is equally true that when all the powers of a state are 
organized, there arises immediately a new personality, quite 
distinct from the individual personalities of which it is com- 
posed, and that this new personality has a new activity and 
consequently a new responsibility which is wholly unrelated to 
that of its members. And when it is maintained that the 
members of a state ought not to be exposed uti singuli in their 
persons and property to the attacks of the enemy, it is not as- 
serted that the result of the war ought not to fall on all the cit- 
izens. Such an assertion would be absurd ; for the burdens will 
always be shifted to the shoulders of the citizens, to an extent 
of which they will be only too well aware. All that I maintain 
is that war ought to be waged against states and not against 
private persons. All measures will be permitted which directly 
attack the hostile state, although they may indirectly harm the 
persons and the interests of peaceful citizens ; but all measures 
should be forbidden which do direct harm to individuals for the 
sake of reaching the state in an indirect way. The citizens who 
at the outbreak of war are bound to place their persons and 
their goods at their country's disposal are not likely to remain 
strangers to its lot. In considering this point it should be re- 
membered that in war the indirect damage often greatly exceeds 
the direct. Nor should we forget the restrictions which are 
necessarily imposed upon the principle of the inviolability of 
the enemy's private property at sea, especially in the matters 
of contraband and of blockade — restrictions which will weigh 
upon the peoples heavily enough to interest them in the issue 
of the conflicts in which their governments may be engaged. 
Confiscations and the destruction of sea-trade do not impel 
governments to make peace ; on the contrary, these measures 
rekindle hatred. Reciprocal respect for the enemy's private 
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property does not impair the solidarity which should exist 
between each belligerent state and its citizens. Private prop- 
erty is simply removed from the field of conflict into the inviol- 
able and sacred field of the personal rights of the peaceful in- 
dividual. In denying this principle we go back to the bellutn 
omnium contra omnes and ignore the laws which are the labor- 
ious work of the international conscience. It is true, of course, 
that at times these laws have been infringed, but infractions of 
the principles of justice do not legitimize injustice, nor can the 
excesses with which at times victorious combatants have stained 
themselves be covered with the cloak of law. 

Other arguments have been advanced which contest the in- 
violability of private property even in land warfare. Contribu- 
tions and requisitions, it has been asserted, are at bottom noth- 
ing but a commutation of pillage, collective confiscation tak- 
ing the place of individual confiscation. This view has been 
taken by many distinguished writers. The modern theory, 
however, regards contributions and requisitions as acts done in 
the exercise of the temporary sovereignty established by occu- 
pation. In accordance with this principle are the limitations 
upon the power of imposing contributions and requisitions 
which were formulated by the conference of Brussels, and later 
by the conference at the Hague. Moreover, there is no real 
analogy between requisitions on land and confiscations at sea. 
Requisitions are justified for the purpose of providing for the 
needs of armies; 1 they are not intended to destroy the enemy's 
trade. If the latter purpose were really entertained, then, as 
Laveleye has admirably put it, factories would be systematically 
burned because they constitute a source of the enemy's wealth. * 

Against the principle under consideration other objections 
have been raised on the ground of differences between war on 
land and war at sea. It is admitted that on land war should 
be waged only between the organized forces of the belligerent 
states, and that for this reason the property of inoffensive indi- 
viduals should, as a rule, be regarded as sacred ; but it is main- 

1 Rolin Jacquemyns : "At sea the rule is, take whatever you can; on land, requisi- 
tion what you need." 

2 Wheaton Riquelme. 
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tained that at sea it is necessary for the contending states to 
strike inoffensive persons and private property. The high seas, 
it is urged, are open to all nations ; they are not anywhere 
under the exclusive domination of a single state ; and the right 
of every ship that sails them is the same. On the continents a 
different state of things exists ; these are divided into various 
territories which are subject to different sovereignties, each in- 
dependent of the other. The supreme end of war on land is 
occupation of hostile territory. While such occupation con- 
tinues, the victor exercises all the rights of sovereignty previ- 
ously exercised by the vanquished enemy. Under such cir- 
cumstances it is unnecessary to seize private property, for con- 
tributions and requisitions suffice to meet the needs of the 
occupation. Moreover, if the occupation is to be temporary, the 
good sense of the victor will restrain him from driving the in- 
habitants into acts of resistance dictated by fury and despair ; 
and if the occupation is to be permanent, the victor will take 
good care not to ruin a new portion of his own territory. At 
sea it is equally necessary to injure the enemy, but the difference 
of conditions calls for different methods. The interruption of 
the enemy's commerce and navigation is a supreme necessity, 
and it is impossible to accomplish this except by confiscating 
his merchant ships and their cargoes. Such confiscation short- 
ens the duration of hostilities and saves bloodshed. 1 

It is not enough, however, to assert the absolute necessity of 
destroying the enemy's commerce and navigation ; the asser- 
tion should be proved. The arguments on this side begin and 
end by begging the question. On this point I may recall the 
well known assertion of Lord Palmerston, that no great country 
has ever been conquered by reason of its private losses. 2 The 
annihilation of national fleets has always proved a far more 
serious blow than the temporary ruin of national commerce. 
Supremacy at sea was at stake between England and France at 

1 This is the ground taken by Lorimer in Revue de droit international, 1875, PP- 
676, 677. 

2 " Question statesmen, none will tell you that the depredations oi privateers have 
ever decided the success or the final result of a war." Mably, Oeuvres completes, 
vol. vi, p. 546. 
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Trafalgar ; but the losses inflicted on Northern commerce by 
the Confederates in the American Civil war did not affect the 
result. The possible influence of confiscation has been further 
lessened in our day by the abolition of privateering, now prac- 
tically accomplished, and by the facile and complete protection 
accorded to the enemy's property by a neutral flag. 

A singular argument on the other side of the question is 
contributed by Ortolan — an argument based, like the others we 
have noted, on the peculiar exigencies of warfare at sea. This 
writer says : 

If we admit the principle of the inviolability of private property, we 
enable states to withdraw themselves from the effect of war by simply 
refusing battle. A state would have only to keep its warships in its 
harbors, while its merchant ships, carrying on their trade in a peaceful 
manner, would furnish the state itself with the means of resistance. 

A state adopting such a course would merely draw the war 
into its own territory ; and in addition it would run the risk of 
having all its communications interrupted by a blockade of its 
harbors and coasts. Nor would free navigation on the part of 
its merchant vessels be of any direct assistance to its military 
operations, for the enemy would retain the right of visit and 
the right of seizing contraband goods. 

Up to this time the arguments drawn from the peculiarities 
of sea warfare have been considered from a practical point of 
view. They must now be examined from the legal point of 
view; for even if confiscation were proved to be useful and 
necessary, it would not follow, in the opinion of those who 
recognize a law of war, that it is lawful. Difference of place, 
the difference between sea and land, cannot change the essence 
of a legal relation. The mode in which a principle is applied 
may vary, but its absolute force cannot be modified. In land 
warfare the occupation of hostile territory, and consequently of 
estates belonging to individuals, is unavoidable, for the war 
cannot be fought in neutral territories nor are territories to be 
found which belong to no one. In sea war, on the contrary, 
the hostile forces may meet, fight and destroy one another 
without the least necessity of disturbing peaceful commercial 
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travelers. Even if we start with the theory that the ship is 
floating territory, we cannot logically conclude that, because 
territory is occupied in land warfare, ships should be confis- 
cated. The ship is viewed as a bit of territory as regards rights 
of sovereignty, but it does not thereby cease to be private 
property, and on land private property is not confiscated. If 
then the elements of the legal relation in question are constant, 
and if the difference of place must be regarded as immaterial, 
why should the relation be governed by different laws accord- 
ing as the property affected is land or sea property? 

Among the objections raised against the principle of inviola- 
bility there is, however, one which is set forth by a number of 
writers and which deserves serious consideration. The mer- 
chant marine, it is said, is a means of attaining sea power con- 
stantly at the disposal of the state to which it belongs ; in case 
of need, crews and ships alike may become efficient instru- 
ments of war. Hence the necessity of striking it. In this-con- 
tention there is undeniably a degree of truth, but there is also 
a degree of exaggeration, and above all there is too much haste 
in reaching the desired conclusion. There is no doubt that in 
time of war the state can requisition the ships belonging to 
private citizens. In many countries there are express legal 
provisions to this effect; in any case the right of the state is 
indisputable. But such a right is in no wise peculiar to war at 
sea; in land warfare also the state, in case of need, takes 
possession of the railways even when these are owned by 
private corporations. The essential point in question is the 
possibility of transforming the merchant ship into a war ship in 
such fashion that it can take part in military operations. Such 
a possibility exists, although in many cases the transformation 
is neither easy nor rapid. The English admiralty obliges the 
the builders of steamers to observe certain rules intended to 
facilitate the transformation of such vessels into war ships. 
Something of the sort has been attempted in Germany also. 
In any case merchant ships can, of course, be used as trans- 
ports. The two principal navigation companies in Russia, 
which receive very considerable subsidies from the government, 
bear the name of " volunteer fleet " and are subjected to 
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special obligations and rules as regards the employment of 
their steamers in time of war. The degree of assistance which 
these two companies were able to render to the government 
during the recent war is fresh in our memory. 

We must, however, observe that the assistance which the mer- 
chant marine may be able to offer to the state in time of war 
is not sufficient to justify its confiscation ; for, following the 
same reasoning, we should be obliged to sanction in the case of 
land warfare a complete, or nearly complete, spoliation of the 
enemy, since everything which a citizen possesses might in some 
contingency be found of advantage to his country in time of 
war. In the second place we must remember that whenever 
there is a question regarding merchant ships which are already 
fully equipped for war or of which the equipment has already 
begun, their confiscation is fully justified. Finally we may 
admit without hesitation that in certain special cases confisca- 
tion of ships at sea may be justified on grounds which are an- 
alogous to those which justify seizure of property on land ; so, 
for example, in cases analogous to those in which requisitions 
are justified. 

In admitting the principle of the inviolability of the enemy's 
private property at sea, the conflict between the laws of war 
and individual rights, which some writers are disposed to assume, 
and the conflict between the treatment of private property in 
land warfare and that accorded to it in warfare at sea com- 
pletely disappear. In the same way disappears also the still 
more remarkable contradiction between the rules of law and 
those of political economy. This latter science forbids us to 
continue to speak of " hostile commerce " ; it teaches, on the 
contrary, that commerce, which to day has become cosmo- 
politan, finds the conditions of its development not in antagon- 
ism between different nations but in their reciprocal relations. 
If in practice governments show that they are not persuaded of 
this fact and if in their economic policy they seem to us at 
times to be fettered by the doctrines of the past, science must 
not grow weary in the task of proclaiming this truth and setting 
forth the practical consequences which are derived from it in 
all departments of social and international activity. 
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Capture is apparently injurious only to the enemy ; but the 
injury recoils indirectly on the very nation which effects the 
capture. The injuries, for example, which the Crimean war in- 
flicted upon English and French trade are universally known. 
International relations become each day closer and more com- 
plex ; the societas gentium forms an organism the structure of 
which is tending constantly to become more complete. The 
right of capture ought to be condemned, once for all, in its last 
remaining manifestation. It should be abolished in the interest 
of the whole world. 

VII. 

The principle of the exemption of private property from cap- 
ture at sea cannot be stated without certain necessary and legiti- 
mate limitations. These relate to the violation of blockade, to 
contraband of war and to certain other special situations which I 
shall notice only in a summary manner. The prohibitions which 
relate to contraband of war and to the breaking of blockade 
ought not to be regarded as exceptions to the principle of ex- 
emption but rather as deductions from the principle itself or as 
corollaries which are included logically in the principle. But 
there are other limitations which must be regarded as true ex- 
ceptions. Surrounded by proper safeguards and kept within 
clearly defined limits they will serve to harmonize the interests 
of private persons with those of the belligerent powers. 

Just as armies pushing forward into hostile territory may 
requisition all which serves their necessities, so in warfare at 
sea a fleet may make provision for its needs by seizure of food, 
fuel, munitions and arms, without regard to the character of 
the port to which they are consigned, provided always that 
these articles are found on a hostile ship. The right exercised 
in such a case is what the French have called " preemption." 
This right has been asserted also by many English and Ameri- 
can writers under the theory of what is called "relative" con- 
traband of war. A better basis for this right is to be found 
where Gessner and several others find it, in the general right of 
self-preservation, " recognized in every field of the law, in civil 
law and procedure, in international law and in criminal law." 
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The exercise of this power over neutrals would of course in- 
volve, as Hautefeuille warns us, very great perils. The analogy 
to requisitions in land warfare indicates the propriety of ad- 
mitting it only as against the enemy. It should be exercised, 
moreover, only under several definite conditions; e. g. cases 
of real and proved necessity and certain well settled modes of 
indemnification both for direct and indirect damages. 

Under other circumstances, which need careful definition, 
other and more extended powers must be granted to belliger- 
ents ; e. g. the power of destroying merchant vessels whenever 
the exigencies of military operations render such a measure 
necessary. 1 That which is already conceded to the prejudice 
of neutrals ought to be conceded a fortiori to the harm of 
enemies, provided that certain formal guaranties are respected 
and that indemnity is paid. In this matter also the analogy is 
clear between the two sorts of war, at sea and on land. 

There are some, however, who maintain that since a state has 
the power of turning its merchant vessels into war ships, the 
other belligerent, under the pressure of immediate military 
necessity, should be entitled to seize merchant vessels belong- 
ing to the enemy in order to use them for its own advantage, 
provided always that the price of the vessels be paid to the 
owners. Such a restriction would certainly eliminate the chief 
objection which has been raised against the principle here ad- 
vocated, viz. the possible transformation of a merchant marine 
into a war marine. 

Another right which will be more readily conceded than 
those just noted is the right of one belligerent to make tem- 
porary use of merchant ships of the other in transporting 
victuals, munitions, fuel, despatches, etc., provided that the 
ships, after being so used, are released, and that a suitable in- 
demnity is paid to their owners. As against neutrals this right 
was formerly called droit d' angaria. As regards its exercise 
at the cost of nentrals, Gessner's remark may be cited : " that 
it may be justified, although incompletely, by the necessity of 
self-preservation and by the payment of satisfactory indemnity." 

1 During the last Franco-German war six English ships were sunk by the Germans 
in the Seine in order to close the passage against French ships. 



No. 4] PRIVATE PROPERTY IN MARITIME WAR 717 

As to its use to the prejudice of enemies it may be remembered 
that in warfare on land the means of transporation and particu- 
larly the equipment of railroads are very frequently requisi- 
tioned by belligerents. 

What is here advocated is the abandonment of the present 
system of arbitrary confiscation and the substitution of a system 
of confiscations made on specified grounds, regulated in a legal 
manner and employed as exceptional measures. When the new 
principle has been accepted, regard will still be had for the 
necessities of attack and defense ; for the principle will not be ac- 
cepted without the legitimate and necessary restrictions. There 
is then no pretext for delaying the accomplishment of a reform 
which is so desirable, and towards whose realization steady pro- 
gress has been made for a century. Supported as it is by 
nearly all writers, discussed in parliaments and in several in- 
stances favorably received, recognized in the code of one mari- 
time nation, supported by the United States since the year 
1875, put into practice in one great war by Italy, Austria and 
Germany, the principle of the exemption of private property at 
sea is more than a desire, it has become a demand of the inter- 
national conscience of our day. It is to be hoped that the time 
is near at hand when this principle shall be universally recog- 
nized and applied. Russia and Japan might have set us a good 
example in abandoning their useless attacks against each other's 
merchant marines and concentrating their energies upon the 
seizure of contraband of war. But objectionable practices on 
the part of this or the other nation in recent wars cannot pre- 
vent us from reaching the conclusion, alike from the point view of 
law, of economics and of history, that the universal recognition 
of the principle of the exemption of private property from cap- 
ture at sea is necessary and near at hand. 

Giulio Marchetti Ferrante. 

The Italian Legation, 
Bern, Switzerland. 



